
Employee vs. Contractor:  
Beware of How You “Treat” Your

Workers!



Session Objectives

• Criteria used to determine the 
employment status of a 
worker by most tax authorities

• Classification guidance

• How are the States reacting?
CA supreme court case 
which led to AB5 (aka ”gig-
worker” rule or Uber law)



Employee Independent

Contractor
Renter



The incorrect classification 
can cause you to be held 
responsible for…

• All back federal & state payroll taxes

• All back unemployment taxes

• All back employment benefits

BAD…VERY BAD !!

BEWARE… INDEP. 

CONTR.

AUDIT 

FINDINGS

TOTAL COMP $	 120,000 $	 120,000

EMPLOYEE FICA $	 0 $	 3,672

EMPLOYER 

MATCH FICA
$	 0 $	 9,180

FED/ST UNEMPL $	 0 $	 2,400

FICA PENALTY $	 0 $	 1,800

FAILURE TO PAY $	 0 $	 3,813

FAILURE TO FILE 

W2 PEN
$	 0 $	 500

AFTER TAX CASH $ 120,000 $ 141,365



• The IRS updates Publication 15A 
each year with a section entitled 
“Who Are Employees?”

• Status is determined based on 
the degree of control in 3 
categories:

1. Behavioral Control
2. Financial Control
3. Type of Relationship

IRS Guidelines



Understanding 
the Three 

Categories



Facts that show 
whether the business 
has a right to direct 
and control how the 
worker does the tasks 
for which the worker is 
hired, such as…

I.  Behavioral Control



• When and Where to work

• How to do the work

• Who does the work

• Use of “subcontractors”

• Training

I. Behavioral Control



I. Behavioral Control

If you tell them what to 
do, when to work and how 
to do it … they are 
probably an employee!



II.  Financial Control

Facts that show 
whether the business 
has a right to control 
the business aspects 
of the worker’s job, 
such as …



II. Financial Control

• Who pays for business 
expenses

• Who made the business 
investment – (i.e. facilities or 
equipment needed)

• Are services available to the 
general public

• How are payments made –
hourly basis or project/fixed fee

• Realization of profit or loss



If the person performing the 
work does not experience 
the same business pressures 
you feel, they are probably 
not running their own 
business and are, in reality, 
an employee!

II. Financial Control



III. Type of Relationship

Facts that show 
the parties’ type 
of relationship, 
such as …



• Length of relationship

• How is relationship 

ended

• Who may terminate 

relationship

• Key aspect of the 

business

III. Type of Relationship



Independent contractors are 
free to work wherever and 
for whomever … if you would 
like to dictate those facets, 
they should probably be an 
employee.

III. Type of Relationship





CA – The “ABC” Test

Under the ABC test, a hiring company must establish the following 

three factors in order to show that a particular worker (or group of 

workers) should be considered an independent contractor rather than 

an employee:

A. …that the worker is free from the control & direction of the 

hiring connection with the performance of the work, both 

under the contract for the performance of the work and in fact;

B. …that the worker performs work that is outside the usual 

course of the hiring entity’s business; and

C. …that the worker is customarily engaged in an 

independently established trade, occupation or business



Meaning….

If the hiring company is
unable to prove any one 

of these three parts of the 

test, the worker will be 
considered an included 

employee for purposes of 
the California wage order, 

not an independent 
contractor



Some
Advice &
Guidance
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Which Form Do I Use?



To best assure a favorable outcome in the event of 
tax scrutiny, employers should:

• Have “written” contracts or arrangements with their 
music teachers

• Have an attorney review all documents

• If need be, request assistance from the IRS in 
determining status by filing a Federal Form SS-8

Structure the Relationship 



Making Certain of Independence

• The independent contractor provides:
• an invoice for payment
• services to other business besides yours
• a certificate of liability insurance
• a signed per project Agreement for service

• Your business does not train, direct the work 
responsibilities, or define the work schedules




